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When it was sealed in 1215, Magna Carta was essentially just a treaty between an embattled Norman king and his 
fractious Anglo-Norman aristocracy, and most of its provisions were irrelevant to the vast majority of the common 
people. It is only in retrospect, and through its investment with patriotic emotion by interested rhetoricians like Sir 
William Blackstone in his Commentaries, that this document and its origins at Runnymede have come to symbolize 
liberty resisting arbitrary power through ‘due process’ of law.

Arguably, the treatment of Magna Carta by Blackstone (and countless others across the centuries) is an example of 
‘constitutional patriotism’. Constitutional patriotism is the practice of constructing a unifying ideology that emphasizes 
emotional attachment to the arrangements of government, and is common in multi-ethnic and/or pan-national states 
that are or aspire to be democracies. Jurgen Habermas developed the concept in the context of post-war Germany as a 
means of combating nationalistic and racial approaches to establishing state identity. As such it is a useful heuristic tool 
for discussing foundational constitutional documents and their subsequent emotional appeal (or lack of it).

Indeed studying constitutional patriotism may assist in understanding the causes and consequences of collective 
emotions generally, because affective investment in ink and parchment surely requires special efforts of rhetorical 
engineering and particular forms of reception.
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Thursday 17 September  
(Napier Lecture Theatre) 
 

7pm: Public lecture: Paul Halliday, ‘Making the Charter Great: Law’s Visual 
Vernacular’ 

Chair: John Williams 

 
Friday 18 September  
(Majestic Roof Gardens Hotel, Frome St) 

9.15-9.30: Welcome, David Lemmings  

9.30-10.50: Sharon Krause, ‘Empathy, Interdependence, and Human Rights: A 
Moral Sentiment Approach’ Chair: Claire Walker 

10.50-11.15: Coffee 

11.15-1.00: Panel: ‘Stories about rights, affection, and constituting affective 
communities’ 

 Marco Duranti, ‘Human Rights as Nostalgia: Charters and the Medievalist 
Origins of Postwar Transnational Communities’ 

 Benjamin Authers, ‘“Rights have worked their way deep into our psyches”: 
Patriotism, temporality, and Canadian constitutional rights’ 

 David Ash, ‘The corporation and constitutional patriotism – An inescapable 
price?’ 

Chair and commentary: Paul Halliday 

1.00-2.00: Lunch 

2-3.20: David Williams ‘The Treaty of Waitangi – the Magna Carta of New Zealand’ 

Chair: TBA 

3.20-4.00: Tea 

4.00-4.30: Closing roundtable discussion 

Chair: Wilfrid Prest  

7.00: Dinner (Majestic Roof Gardens) 
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Abstracts and Biographies 
 
David Ash, ‘The Corporation and Constitutional Patriotism – An inescapable Price?’ 

Constitutional patriotism is a continuing dialogue about the moral dimension of citizenship. Professor 
Muller, for example, has spoken of the moral pressure it exerts on minorities to uphold a given 
system, providing good and normative reasons to give ‘losers’ consent’, while Professor Calhoun has 
sought to identify a commitment to constitutionalism through ‘peoplehood’, moving beyond 
participation to identification. 
How does the amoral operate within these frameworks? In particular, how does the corporation 
operate? The corporation is, famously and self-evidently, a solely legal construct: it is not a natural 
person with mind or conscience; it can be neither loyal nor disloyal; it can be neither friend nor enemy.  
Almost a century ago, Louis Brandeis despaired that we the natural citizens of our own nations had 
come to regard the evils attendant upon the free and unrestricted use of the corporate mechanism ‘as 
the inescapable price of civilized life, and, hence to be borne with resignation’. 
The orthodox answer of an orthodox liberal nationalism has been to subjugate this artifice to the 
paradigm of any liberal nation, the rule of law. Most obviously, a corporation will have – because the 
state requires it to have – a constitution. But this merely regulates the internal, the relationships 
between management and owners.  
The manner by which a corporation is required to conduct its external dealings, with other 
corporations and with human beings, has proved more difficult to capture within any one fundamental 
document. In lieu – and with some successes – states have given birth to ‘corporate regulation’ and 
played midwife to its market-responsive cognate ‘the good corporate citizen’. 
But what continuing force can an imputed morality imposed by nominal citizenship of a single state 
provide in a world where more and more corporations find their ownership, their management, and 
their operations not merely spread across but divided across continents? Is citizenship itself an 
available taxonomy? Professor Calhoun has already identified the very creation of ‘the business 
corporation’ as part of the acts of promising and imagining that make up our shared world. Moreover, 
he has suggested that the market itself is the most powerful post-national or cosmopolitan social 
imaginary. 
In the 19th and 20th centuries, political dialogue was dictated by the idea of nationhood. Indeed, the 
very development of constitutional patriotism has been a development of a tension with, of a critique 
of, and, most controversially, as a substitute for nationalism. Inherent in this development has been its 
recognition of and championing of documents which provide – or which have come to represent – a 
common and foundational morality capable of both underpinning and challenging the nation state. By 
contrast, in the 21st century, political dialogue is being dictated by ideas of post- or trans- or multi- or 
supra- nationalism. The form of the amoral corporation is a potent embodiment of these ideas. 
Constitutional patriotism is not and does not purport to be an ideal, but it is founded upon morality. 
What role does it have in critiquing the ubiquity of the corporation in the coming decades? 
David Ash has practised at the New South Wales bar since 1998. He has appeared in a number of 
High Court of Australia cases, including constitutional, citizenship and extradition matters. David has 
delivered a number of papers primarily in the field of Australian legal history and has contributed 
entries to the Australian Dictionary of Biography. He is the editor of the Forbes Flyer, the quarterly 
newsletter of the Francis Forbes Society for Australian Legal History, and he has a particular interest 
in the history of and the role of the limited liability corporation in modern society. 

Benjamin Authers, ‘Rights have worked their way deep into our psyches’: Patriotism, 
Temporality, and Canadian Constitutional Rights’ 
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In 1982 Canada “patriated” its constitution, making considerable amendment to the nation’s legal and 
political framework. These changes have had important institutional consequences for Canada, with 
some of the most significant coming from the enshrining of constitutional rights in the Canadian 
Charter of Rights and Freedoms. In addition to significantly changing the relationship between 
individuals and the Canadian state, the Charter has also become something of a synecdoche for 
Canadian ideals, with legal cases and political actors asserting that Charter rights denote deeply held 
national values. These legal and political emphases can be further seen in popular responses to the 
Charter, such as during its 30th anniversary in 2012, or in the engagement of a growing body of 
Canadian literature with the language of human rights and civil liberties. For Canadian academic, 
novelist, and politician Michael Ignatieff, this apparent pre-eminence of rights in the national imaginary 
is indicative of how “rights have worked their way deep into our psyches.” 
In this paper I will argue that since the enactment of the Charter there has been an explicit linking 
between Canadian society and rights that can be seen in the nation’s politics, law, and literature. 
Discussions of the place of rights in Canada frequently utilise a patriotic emotional rhetoric, with the 
Charter functioning as a declaration of Canadian beliefs and a naturalisation of the equation between 
Canada, Canadians, and rights. Yet, this sense of a rights-based constitutional patriotism is also 
shaped by a sense of the temporalities of rights, their past failures to be enforced and the present and 
future ways in which rights protections will prove sufficient. Through a reading of Joy Kogawa’s 
cautiously celebratory account of the affirmation of rights in Canada in her 1992 novel Itsuka and the 
discussion of the scope of the Charter’s protection in the Supreme Court of Canada case R v Oakes 
(1986), my paper will suggest that this link between Canada and rights is one that attempts to straddle 
the national past, present, and future. Operating in such a complex discursive space, the affective 
language of rights in Canada is inflected by past injustices, contemporary aspirations, and the 
assertion, by commentators like Ignatieff, of rights’ intrinsic place in the Canadian psyche.  
Benjamin Authers is an ARC Laureate Postdoctoral Fellow at the Centre for International 
Governance and Justice, Australian National University, and Assistant Professor of Law and Justice 
at the University of Canberra. His research focuses on law and literature, with a particular interest in 
human rights and Canadian Studies. Benjamin’s work has appeared in journals including the Journal 
of the Association for the Study of Australian Literature, University of Toronto Quarterly, and Law Text 
Culture, and his monograph, A Culture of Rights: Law, Literature, and Canada, is forthcoming from 
University of Toronto Press.  

Marco Duranti, ‘Human Rights as Nostalgia: Charters and the Medievalist Origins of Postwar 
Transnational Communities’ 

This paper reconsiders the genesis of mid-twentieth century international human rights texts, such as 
the Universal Declaration, in relation to the reinvention of charters in the twentieth century as 
foundational texts in the fashioning of new imagined transnational communities. The conventional 
scholarly wisdom suggests that the origins of the seminal international human rights texts of the 
1940s and 50s – such as the Atlantic Charter, UN Charter, Universal Declaration and European 
Convention – are to be located in the Reformation and Enlightenment. The nineteenth century, in this 
view, marked the eclipse of early modern natural rights discourse along with the birth of 
internationalist visions premised on the positive rights and duties of nations rather than those of 
individuals or corporate groups. Here I will challenge this mainstream narrative by exploring the 
possibility of an alternate historical trajectory that be traced back to medieval charters as basis for 
constituting communities through a matrix of reciprocal obligations between individuals, corporate 
groups and higher authorities (ecclesiastical or temporal). Contemporary notions of human rights as 
supranational and inclusive of social rights, as well as visions of democracy as pluralistic rather than 
premised on popular sovereignty alone, derived as much from medievalist nostalgia as from  
liberalism, republicanism, socialism and other political traditions inherited from the Enlightenment. I 
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will be exploring these themes primarily within their British and French contexts. 
 
Marco Duranti is Lecturer in Modern European and International History at the University of Sydney, 
and also a director of the Nation-Empire-Globe research cluster. Before arriving at the University of 
Sydney, I was a Fulbright fellow at the European University Institute, a Fox fellow at the Institut 
d'Études Politiques de Paris, and a postdoctoral fellow in the Max Planck research group on history 
and memory at the University of Konstanz. I have published widely on the history of human rights at 
the United Nations and the Council of Europe, as well as the cultural and political history of 
internationalism, international law and international organizations more broadly. I am currently 
completing a monograph under contract with Oxford University Press on the conservative origins of 
human rights in Europe, 1899-1959. 

Paul Halliday, ‘Making the Charter Great: Law’s Visual Vernacular’ 

Law is a wordy business, legal history only more so. The traditional constitutional narrative of Magna 
Carta’s greatness has focused on its words and on the changing uses to which people put them in the 
centuries after 1215. This story has been significantly revised through careful historical analysis 
performed over the last century or so. We no longer tell a linear, progressive tale of a text that laid out 
a clear set of rights that were gradually realized in ever better legal practices and constitutional 
arrangements. Instead, we tell a story in which legal and political elites around 1600 transformed the 
use of the charter’s words. Even this revised story misses the key point: the words of Magna Carta all 
but disappeared from view long ago. An icon took its place, one carrying more emotive force than any 
combination of words. We can see this by attending to the ways in which the bare words “Magna 
Carta” came to be used as a totem, to pronounce greatness upon all manner of things unrelated to 
the charter. A survey of early modern print shows increasing use of the expression “the Magna Carta 
of…” to refer to anything people wanted to declare great, from works of poetry to theological 
propositions. Through this strange linguistic turn, ten letters were made into an image, one that could 
then be deployed in literal images in a new mode of argument, visual satire. The Charter was made 
great from the seventeenth century to the nineteenth as part of a new visual legal vernacular. Its 
greatness was and is as an icon, not as a formulation of words, let alone as a nascent constitution. 
Magna Carta provides a banner in which legal-political heroes or critics of all stripes wrap themselves 
to promote their claims. This is as much a methodological essay as a work of historical argument, 
enlisting the history of the senses to understand the engagement of the emotions in the cultural, 
social, and political work we do through law. 
Paul Halliday is the Julian Bishko Professor of History, Professor of Law, and chair of the Corcoran 
Department of History in the University of Virginia. He is interested in all the ways that English law has 
moved about the globe and wormed its way into argument in U.S. courts and public life. These days, 
he is exploring the material forms and vernacular legalities—archive creation, court building, visual 
satire-—that have long imposed on the substance of law. 

Sharon R. Krause, ‘Empathy, Interdependence, and Human Rights: A Moral Sentiment 
Approach’ 

Moral sentiment theory, which has roots in the eighteenth century in the works of philosophers such 
as Hutcheson, Hume, and Smith, and which today is enjoying something of a revival, is largely 
untrodden terrain in contemporary human rights discourse. When properly conceived, however, the 
faculty of moral sentiment holds great promise for human rights and the rights-based constitutional 
arrangements through which they come to be established. Moral sentiment theory grounds norms of 
right in impartial practices of reflective feeling, as opposed to locating norms in external sources such 
as natural law or the will of God, on the one hand, or a faculty of reason thought to transcend feeling, 
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on the other. Because moral sentiment brings together affective and cognitive modes of 
consciousness, it combines justificatory power with significant motivational force. Thus the same 
faculty of moral sentiment that generates norms also can help motivate attachment to them. So 
conceived, moral sentiment theory has a natural affinity to the ideal of constitutional patriotism, which 
emphasizes the importance of emotional attachment in establishing and maintaining rights-based 
political regimes, or governments that respect universal principles and constitutional rights. Like 
constitutional patriotism, moral sentiment has the potential to generate affection for the rights-based 
constitutional arrangements of particular nation-states. Indeed, moral sentiment is one way to 
understand the mechanism of emotional attachment in such instances. At the same time, moral 
sentiment theory can help extend the important insights of constitutional patriotism beyond the nation-
state to address supranational rights-based arrangements such as the UN’s Universal Declaration of 
Human Rights and the related conventions, covenants, and treaties that constitute legally binding 
agreements between states for the protection of human rights. To be established and sustained over 
time, international human rights regimes need the simultaneously principled and emotional support 
that moral sentiment provides. Moral sentiment theory is therefore a powerful resource for 
contemporary efforts to support human rights around the world. It helps make sense of why we have 
human rights and why we ought to respect the human rights of others. It suggests a deliberative 
method for translating the general obligation to respect the rights of others into specific sets of human 
rights. And it addresses the dispositional orientation so crucial to motivating compliance with human 
rights. Drawing inspiration from the work of David Hume, this paper develops an account of moral 
sentiment for contemporary times, showing how moral sentiment, properly conceived, can help meet 
the challenges of justifying, interpreting, and motivating human rights today.  
Sharon Krause is Professor of Political Science at Brown University. She received her PhD in 
political theory from the Government Department at Harvard University, an MTS from Harvard Divinity 
School, and a BA in philosophy from Wellesley College. She is the author of Liberalism with Honor 
(Harvard 2002), Civil Passions: Moral Sentiment and Democratic Deliberation (Princeton 2008), and 
Freedom Beyond Sovereignty: Reconstructing Liberal Individualism (Chicago 2015). Her research 
interests include both the history of political thought (especially 18th century) and contemporary liberal 
and democratic theory. She has published widely on such themes as civic engagement, pluralism, 
justice, the role of emotions in politics, and freedom and social inequality. 

David V. Williams, ‘The Treaty of Waitangi – the Magna Carta of New Zealand’ 

In the early 1840s officials and missionaries frequently described the Treaty of Waitangi as the 
‘Magna Charta of New Zealand’ or the ‘Maori Magna Carta.’ Theirs was a view that was no means 
uncontested. A Select Committee of the House of Commons in 1844 described that treaty as ‘part of 
a series of injudicious proceedings’ and proposed a resolution that acknowledgement ‘of a right of 
property on the part of the Natives of New Zealand, in all wild lands in those Islands, … was an error 
which has been productive of very injurious consequences.’ It was the latter negative view of the 
Treaty that prevailed in the political and legal history of New Zealand after 1846 rather than the 
former.  
Yet, when Maori political activism led to renewed interest in the Treaty of Waitangi in the 1980s, the 
association of the Treaty with Magna Carta revived too. In recent times the Treaty has been described 
by judges, politicians and government publications as ‘the founding document of New Zealand’, ‘a 
constitutional document’, ‘simply the most important document in New Zealand’s history’, ‘essential to 
the foundation of New Zealand’, ‘part of the fabric of New Zealand society’, and ‘of the greatest 
constitutional importance to New Zealand’. The principles of the Treaty of Waitangi are now 
considered part of the constitutional canon. How then are we to understand and relate to this emotion 
laden political and legal discourse? 
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The organisers of this collaboratory have drawn our attention to Jurgen Habermas's notion of 
‘constitutional patriotism’ as the practice of constructing a unifying ideology that emphasizes 
emotional attachment to the arrangements of government. My own law in history work (especially on 
the Treaty of Waitangi) has been framed in a variety of ways over the years including Antonio 
Gramsci's hegemonic culture, Joseph Campbell's myths, Benedict Anderson's imagined communities 
and Terrence Ranger's invented traditions. Campbell noted ‘the mythology that is strictly sociological, 
linking you to a particular society’. He disliked such myths for ‘supporting and validating a certain 
social order.’ Nevertheless, I have found strong evidence of the sociological function of myth in the 
reasoning of New Zealand judges and in reports of the Waitangi Tribunal on the status of the Treaty 
of Waitangi.  
In this presentation I will discuss how constitutional patriotism may be another lens with which to 
consider the Treaty of Waitangi as a founding document and a Maori Magna Carta. In doing so I will 
take note of Dame Marina Warner’s warning: 
If language institutes reality, then we have to use it vigilantly; if stories shape experience, then we 
need to choose them with care; if myths seep like aquifers beneath the rock then we need to make 
sure they are not poisoned. 
For good or ill, the language of law can and does institute realities. We do have to use its images and 
metaphors vigilantly. The stories that we tell of founding documents will affect our emotions. We must 
indeed choose them with care. Will unifying ideology practices make sense of who we are as people 
or peoples in a nation? How we constitute our civil and political societies is important, and we need to 
make sure the sources we draw upon are not poisoned.  
David V. Williams is a Professor of Law at the University of Auckland. He was a Rhodes Scholar at 
Balliol College, Oxford and has tertiary qualifications in history, law and theology. He has taught and 
researched at the University of Dar es Salaam (Tanzania) and the University of Auckland. From 1991 
to 2001 he was an independent researcher and barrister specialising in research relevant to Treaty of 
Waitangi claims. He is also an ordained priest in the Anglican Church. He has worked as historian, 
lawyer and claims negotiator with many hapū and iwi in Aotearoa New Zealand, but especially with 
Ngāti Whātua Ōrākei from the days of the Bastion Point/Takaparawhau occupation in the 1970s right 
through to the Ngāti Whātua Ōrākei Claims Settlement Act passed in November 2012. He has held 
visiting appointments at Exeter College and St John’s College in the University of Oxford, and at the 
University of Dar es Salaam. He has authored 5 books including Te Kooti tango whenua: The Native 
Land Court 1864-1909 (Huia, 1999) and A simple nullity? The Wi Parata case in New Zealand law 
and history  (AUP, 2011). Presently he is Co-Principal Investigator (with Prof Cris Shore, Social 
Anthropology) in a Royal Society of New Zealand Marsden Grant researching ‘The Crown: 
Perspectives on a Contested Symbol and its Constitutional Significance in New Zealand and the 
Commonwealth.’ 
 


